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C H A P T E R  1

THE IRISH CONSTITUTION

One of the fundamental tools of the legislative
system in Ireland is the Irish Constitution
(Bunreacht na hÉireann). Among other things the
Constitution sets out the systems and structures of
government, the law and the courts and outlines
the rights of citizens. The Constitution can only be
amended if a majority of the people of Ireland
agree to change it in a referendum.

All laws enacted in Ireland must uphold the values
and rights set out in the Constitution. To ensure
that they do, all Acts pass through both Houses of
the Oireachtas (the Dáil and the Seanad) before
they are signed into law by the President
(Uachtarán na hÉireann). In some cases the
President may first refer the Act to the Supreme
Court or to the Council of State (a group formed
under Article 31 of the Constitution) for a decision
on whether it upholds the fundamental rights
outlined in the Constitution.

The Constitution is divided into articles, most of
which have paragraphs and sub-paragraphs. Thus,
Article 1.1.1° means Article 1, paragraph 1, sub-
paragraph 1 and Article 22.2.3° is Article 22,
paragraph 2, sub-paragraph 3.
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4 Best Interests of the Child

If you would like to view the full text of the
Constitution you may download it from www.
constitution.ie or purchase a copy from the
Government Publications Office or other book-
shops.

The current version of the Constitution mentions
children under the sections relating to the family
(Article 41) and to education (Article 42).

The Family

Article 41 states:

1 1° The State recognises the Family as the
natural primary and fundamental unit
group of Society, and as a moral institution
possessing inalienable and imprescriptible
rights, antecedent and superior to all
positive law.

2° The State, therefore, guarantees to
protect the Family in its constitution and
authority, as the necessary basis of social
order and as indispensable to the welfare of
the Nation and the State.

2 1° In particular, the State recognises that by
her life within the home, woman gives to
the State a support without which the
common good cannot be achieved.

2° The State shall, therefore, endeavour to
ensure that mothers shall not be obliged by
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The Irish Constitution 5

economic necessity to engage in labour to
the neglect of their duties in the home.

3 1° The State pledges itself to guard with
special care the institution of Marriage, on
which the Family is founded, and to protect
it against attack.

2° A Court designated by law may grant a
dissolution of marriage where, but only
where, it is satisfied that –

i at the date of the institution of the
proceedings, the spouses have lived
apart from one another for a period of,
or periods amounting to, at least four
years during the five years,

ii there is no reasonable prospect of a
reconciliation between the spouses,

iii such provision as the Court considers
proper having regard to the circum-
stances exists or will be made for the
spouses, any children of either or both
of them and any other person prescribed
by law, and

iv any further conditions prescribed by law
are complied with.

3° No person whose marriage has been
dissolved under the civil law of any other
State but is a subsisting valid marriage
under the law for the time being in force
within the jurisdiction of the Government
and Parliament established by this
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6 Best Interests of the Child

Constitution shall be capable of contracting
a valid marriage within that jurisdiction
during the lifetime of the other party to the
marriage so dissolved.

Article 41 has been the cause of much controversy
in recent times as it recognises the ‘family’ and
gives this ‘family’ significant rights. However it only
recognises the family that is based on marriage.
Twenty-first-century Ireland has many different
types of family that are not all based on marriage
and it is felt that the protections afforded in Article
41 are therefore limited in their application to some
current family types.

In November 2012 the Irish people, in good faith,
passed the Thirty-First Amendment of the
Constitution (Children) Bill 2012 which was intended,
among other things, to confer individual rights on
children in Ireland. Normally this would have meant
an immediate alteration to our Constitution to
incorporate the changes brought about by the
Referendum. However this particular Amendment
has been mired in controversy, with the effect of
putting it on hold until the Supreme Court hands
down a written judgment regarding its finding that
public money was used in such a way as to elicit a
Yes vote. At the moment a challenge to its
implementation has been made on the basis that
the Yes vote was unfairly obtained from the people. 

This new proposal might well have made a
considerable difference to the notion that children’s
rights were only protected in the family and that
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The Irish Constitution 7

the State would guarantee the protection of such
rights. Currently, when cases in relation to children
are brought to court, children are represented in
court by their family until they reach the age of
eighteen and gain their rights as an adult.

One of the relevant points in this scenario is that
while there is usually a three-year limit within which
a person can take a civil case against another for
some harm done, the situation is a little different in
the case of a child. In practice the family can take
a case in such situations within three years of the
wrong done to the child, but where the family does
not take such a case, the child can do so within
three years of reaching the age of majority
(eighteen). In other words, the child has until the
age of twenty-one to take a case. This limit may be
extended to an even older age in extenuating
circumstances, perhaps based on capacity to take
a case or indeed the level of knowledge of the
harm done. This point has been the subject of
Supreme Court cases and it is not intended to go
into the complicated details of these in this book.

Education

Until such time as a decision has been finalised on the
implementation of the Thirty-First Amendment of the
Constitution (Children) Referendum 2012 (currently
on hold), Article 42 of the Constitution states:

1 The State acknowledges that the primary
and natural educator of the child is the
Family and guarantees to respect the
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8 Best Interests of the Child

inalienable right and duty of parents to
provide, according to their means, for the
religious and moral, intellectual, physical
and social education of their children.

2 Parents shall be free to provide this
education in their homes or in private
schools or in schools recognised or
established by the State.

3 1° The State shall not oblige parents in
violation of their conscience and lawful
preference to send their children to schools
established by the State, or to any particular
type of school designated by the State.

2° The State shall, however, as guardian of
the common good, require in view of actual
conditions that the children receive a
certain minimum education, moral,
intellectual and social.

4 The State shall provide for free primary
education and shall endeavour to supple-
ment and give reasonable aid to private and
corporate educational initiative, and, when
the public good requires it, provide other
educational facilities or institutions with
due regard, however, for the rights of
parents, especially in the matter of religious
and moral formation.

5 In exceptional cases, where the parents for
physical or moral reasons fail in their duty
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towards their children, the State as guard-
ian of the common good, by appropriate
means shall endeavour to supply the place
of the parents, but always with due regard
for the natural and imprescriptible rights of
the child.

Therefore as currently stated this article mentions
the ‘natural and imprescriptible rights of the child’
and refers to the ‘duty’ of parents towards their
children. However, there is no discussion of what
exactly the rights of a child are or what constitutes
a parent’s duty. Such anomalies exist in many legal
documents, which are often left open for
interpretation by the courts. While some may see
the lack of detail in relation to the rights of the
child as a problem, others consider it a strength
because when you state specific rights you limit
those rights to what is stated. In the Constitution
this limit does not exist and so the protection of
children is all-encompassing.

The Referendum passed by the people in November
2012 removed the old paragraph 5 of Article 42 and
proposed the insertion of a new Article to be known
as Article 42A, which states:

1 The State recognises and affirms the
natural and imprescriptible rights of all
children and shall, as far as practicable,
by its laws protect and vindicate those
rights.

The Irish Constitution 9
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2 1° In exceptional cases, where the
parents, regardless of their marital status,
fail in their duty towards their children to
such extent that the safety or welfare of
any of their children is likely to be
prejudicially affected, the State as
guardian of the common good shall, by
proportionate means as provided by law,
endeavour to supply the place of the
parents, but always with due regard for
the natural and imprescriptible rights of
the child.

2° Provision shall be made by law for the
adoption of any child where the parents
have failed for such a period of time as
may be prescribed by law in their duty
towards the child and where the best
interests of the child so require.

3 Provision shall be made by law for the
voluntary placement for adoption and the
adoption of any child.

4 1° Provision shall be made by law that in
the resolution of all proceedings –

i brought by the State, as guar-
dian of the common good, for
the purpose of preventing the
safety and welfare of any child
from being prejudicially affected,
or

10 Best Interests of the Child
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ii concerning the adoption, guard-
ianship or custody of, or access
to, any child, the best interests
of the child shall be the para-
mount consideration.

2° Provision shall be made by law for
securing, as far as practicable, that in all
proceedings referred to in subsection 1°
of this section in respect of any child who
is capable of forming his or her own
views, the views of the child shall be
ascertained and given due weight having
regard to the age and maturity of the
child.

The new Article 42A (currently on hold) is a new
departure in several ways. Notably section 1 does
not state that the rights being conferred on the
child are ‘inalienable’ as used in Article 41 about
the rights of the family. ‘Inalienable’ means that
they cannot be removed, transferred or altered and
this is a significant consideration for future
developments.

Additionally Article 42A states that the State shall
‘as far as practicable by its laws protect and
vindicate those rights’. This is not the same as the
wording used in Article 41, where the State
‘guarantees to protect’. The use of the word
practicable in Article 42A allows for limitations to be
placed on the protection offered, as the word
‘practicable’ is effectively interpreted as allowing for
cost, practical or other considerations to be

The Irish Constitution 11
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considered in whether it is reasonable to imple-
ment the changes asked for.

The Article does however continue to state that the
rights being conferred are ‘imprescriptible’ and the
phrase ‘imprescriptible rights’ refers to rights that
cannot be removed just because you ignore or do
not use them. In other words, whether you choose
to use them daily, occasionally or never choose to
exercise them, these rights cannot be taken away
from you.

Article 42A also introduces the notion that children
can be voluntarily considered for or given up for
adoption by their parents, which has not existed in
Ireland before. This applies to parents ‘regardless of
their marital status’, that is, it offers this possibility
to each and every parent. This could significantly
change the number of children in foster situations
in Ireland, as the permission of both parents for
adoption has often not been possible and children
were left in a fostering limbo. This will no longer be
necessary if Article 42A is eventually adopted, as
agreed at referendum. 

Another perhaps more fundamental change brought
about by the new Article 42A is the possibility of
children being taken from parents who fail to
provide for them within a specific time period set
by law (which would be open to change by
changing the law), in which case the children (not
just ‘child’) can be adopted to protect their best
interests. The possibility exists that, where a parent
is given a custodial sentence longer than this time

12 Best Interests of the Child
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The Irish Constitution 13

period set by law, then the child could be adopted
while the parent is in jail. There are other reasons
why parents may not provide for their children, and
in many cases the notion that adoption is an option
offers some children better outcomes than they
currently have. 

Another development in Article 42A is the concept
that in proceedings brought by the state
concerning the changes referred to in Article 42A,
the best interests of the child shall be paramount
and that the views of the child must be ‘ascertained
and given due weight having regard to the age and
maturity of the child’. The views of the child are
however not guaranteed to result in any changes
but must merely be listened to. 

Fundamental to any discussion on the new Article
42A is the concept that rights protected by laws 
are not the same as rights protected in the
Constitution, as the law can be changed by
politicians while the Constitution can only be
changed by the agreement of the people at
referendum.
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